OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEmALD C. MANKR
ATIORNEY GENERAL

Honorable L. A. Bauer
County Auditor
Camsron County
Browneville, Texas

Dear Eip: Opinien No, 0-!.89
Re: Undcr —Lagte jubmitted

riminsl Distriet
Camercn County?

Your letter requesting the opinica
of this lDepertment ated therein reads
in part as follows/

e TNistriot Attorney entitled to
0% {Art. 950) end do we pay him direct or
to the “tate Treasurer?

nIs the Listriot Clerk entitled to 5%
{irt. 950) commissim?

W COMMUNICATION IS TQ BE CONSTRUED AS A DEPARTMENTAL OPINJON UNLESS APPROVED 8Y THE ATTORNEY GENERAL OR FIRST ASS5{STANT
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*Is the Theriff entitled to 5% (irt. 951)%

"What disposition should be made of the
balence of this money?”

Camoron County hes a population of aprroximately
81,227 inhabitants according to the 1940 Pederal Census. The
county of ficiels of sald occunty are comnensated on sn annual
sglary basis as suthorlzed by Tection 13 of irtiole 3912(e),
Vernon's /nnotated Civil Ttat utes.

Article 322, Vernon's Annoctated Civil Statutes,
provides in part:

n % % % . There shall also b eleoted &
Criminal Tistrict Attomey for * * *the counties
of Hueces, Xleberg, FKenedy, Willacy end Cameron.,"

The Criminal District Attorney who is elected by
virtuve of this statute is compensated by the State as su-~
thorized by Ceotiocn 18 af Artiole 3912(e), Vernm's Annctated
Civil Statutes.

fection 1 of Artiole 3912(e), supre, provides:

"No district officer shall be paid by the
State of Texas any fees or commissions for any
services perforred by him; nor shall the State
or any county pay to eny county offiscer in eny
county oconteining a population of twenty thousand
{20,000) inhadbitants or more accarding to the
last preceding Federal Census any fee of com-
mission for any servise by him performed as
such officer; provided, however, that the
assessor and oolleotor of taxes shell continue
to colleot and retain for the benerfit of the
Orficers’ Salary Pund or funds hereinsfter
provided for, all fees and commisaions which
he is asuthorized under law to colleet; and it
ahell be his duty to account for end to pay

a h into the fund
gi.lra‘,‘,é’*; "5;253&"23313?“1’3“1?0: under the

provisions of thia Act; provided further, that
the provisions of this Teotion shaell not affeot
the payment of coots in olvil ocses by the Ttate,
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but all such ocosta s0 paid ahall be socounted

- for by the offlcers colleoting the same, as
they are required under the rroviasions of this
Aot to sccount for fees, ocommisgions and costs
collected from private partiea.”

Seotion 5 of Article 3912{e) provides in pert:

"It shall be the duty of all officers to
oherge and oocllect in the manner authorized by
law all fees and commiesions which are per-
mitted by law to be assessed and oollected for
all officisls servioes performed by them. As
and when such fees are gollected they shsll dbe
deposited in tkhe Officers' Calary fund, or
funds provided in this Aot, * = * "

The Cadvr of Criminal Frocedure narticularizes each
incident in the colleotion of forfeited recognizances and
Rall Sonds., TFithout quoting these statutesa, we only refer
to them, namsly, Article 424-440, ino., Vernon's Aannotated
Code of Criminal Froocedurse. ]

It 18 stated in Texas Jurlsprudeasce, Vol. 5, page 924:

"The uvndertaking of the bail ias an originsl
undertaking for the appearence of the prinocipal
to eanswer the churge sgainst him. Ir they do
not have him in court according to the terms
of their obligation, the undertaking stands
forfelted, the prooceeding to exaot forfeiture
being presoribed by statute.

w * t % w
L ]

In order to compensate the ocounty in whioh a
oriminel prosecutioa is had, provisions 1s nmede by the oode
(srticle 949, Code of Criminal Procedure) for the payment
to th:t oounty of the amount collected from forfelted
Bail Bonds; the sums are not required to be paid into the
state Treasury for the benefit of the Ttate at large.
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Article 949, supra, provides irn part:

"Xoney collected by an officer upocn recog-
nizances,Ball Bonda and other oblisations re-
covared upon in the name of the State * * *
shall hcrewith be pald over by the officers
colleoting the same to the County Tressurer of
the proper county after firat deduoting there-
from the legel fees and commissions for colleoting
the same." ‘

Articles 950 and 951, Vernon's Annotated Code of

Crimirnal Procedure, read as follows:

816:

"Artlole 950, The distrist ar county attorney
shall be entitled tc ten percent of all fines, ror-
feltures or moneys collected for the Ttate or county,
upoa judgments recovered by him; and the Clerk of
the Court in which seld judgments ere rendered shall
be entitled to five rverocent of the smounts of said
Judgments, to be pald out of the emount when collected.”

"Artlcle 95). The Cheriff or other officer,
excapt the Justice of the l'eace or his Clerk, who
oollects money for the “tate or county, except jury
feen, under any provislons of this ocode, shall be
entltled to retain five percent thercof when cole
lected. " :

It 1s stated in Texas Jur isprudence, Vol. 19, vsge
"The Distriot or County Attorney ls entitled to

ten percent of all forfeitures ccllected for the
2tate or county, upon Judgments recovered by him.

. The right to such commissions hae been held to be

subordinate to the right of the governor to remit
fices and forfeitures, and with them, 2ll clalms
and commisslons for attempting %0 occllect the money.
Corr.issions on adjuiged forfeitures become due to
the attorneys representing the ftate only when the
=oney 18 collected, and they are to be teken

out of such money; they are ¢ost and cannot be
taxea as suoh.,.
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: "The atatute providing that the Clerk of ths
Court ahall be entitled to five peraent on all
fines, for feltures or moneys collested for the
Ctete oar County upon Judgments rscovered in the
Court arplies only to eactions over which the
oriminsl courts have Jurisdietion, and which zhould
be prosecuted in such courts, and not the judements
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bekalf of thae “tate.

“Forfeltures may be ccollected in lawful
money from the United ftates only, and when
ccllected they must be paid over to the County
Treasurer after deducting the legal fees end
comrissions.”

It is stated in Texas Jurisprudense, Vol. 34, page
5221

n ¥ * % To entitle an officer Lo receive
fees or commissions, the receipt thereof muat
heve bteen prcovided for and the amcunt fiyed hy
3ew; and he nust have performed the services
for which ocmpensation bhas been aspecified, * ¥ *n

In view of the foregoing you ere respeotfully sdvised
t¢het 1t is the opinion of this Department th=t the Dietriot
Attorney, the Listrioct Clerk and the Sheriff are not legally
entitled to personally receive any commission whatsoever, but
such commissions when colleeted must be placed in the Officers'
gslary Fund as required by Seotion 5 of Article 3912 (e), supra.
You sre further advised that no part of the money roceived by
yirtue of the forfeiture of the Bail Bond 1s paid tc the State,
syt suoch money less the commissions authorized by law must bde
peid into the County Treasury..

It will be noted thet the Diatriot Attorney is entitled
go ten percent commisslon and the District Clerk is entitled to
five percent commission and the “heriff is entitled to five
peroent camrmission by virtue of the above mentioned statutes,
gowever, as heretofore stated, these offlcials aro not permitted
or sutborized by law to personally retain these commissicans, but
gust pay them 1intc the Offiocers' Salary Fund. The balance re-
geining after the deductions of the commissions suthorized by
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' ' un f the county
gid into the Road and Bridge und o
§;'v§f-:§§do§°n3uc1e 1626 and 1628, Veranon's Annotated Civil

Agatutes.
Trusting that the foregoing fully answers your inquiry,

™ are . |
Yours very truly
ATTORNEY GINTRAL OF TFXAS
Bﬁ"
Ardell Williams
Assistent
Ao
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